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HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

6thNovember, 2019 
 

TITLE SUIT NO. 7/2014 
 
Smt. Jayanti Kalita 
Wife of (L) Digendra Kalita 
D/o- (L) Hemoram Kalita  
R/o: Borjhargaon, PO- Dekargaon 
P.S.-Tezpur,  
District – Sonitpur, Assam 

-- Plaintiff       

-Vs.- 

  (2)  Smt. Khsiroda Kalita 
W/o : Sri Nandeswar Kalita  
Resident of Kundarbari 
P.O.& PS -Tezpur,  
Mouza: Halleswar 
District – Sonitpur, Assam 
 

 (3)  Sri Debo Kanta Kalita @ Deboram Kalita  
  Son of Late Hemaram Kalita 
 (4)  Sri Lochan Kalita  
 (5)  Smt. Mamoni Kalita  
 (6)  Sri Ranjit Kalita 
 (7)  Smt. Ajnali Kalita 
 (8)  Sri Monoranjan Kalita 
 (9)  Sri Raju Kalita 
 
  All sons and daughters of Late Lakhiram Kalita 
  Residents of Gatanga Kahdal 

P.O. & PS -Tezpur, Mouza: Halleswar 
District – Sonitpur, Assam 

----- Defendant 
  (10)  Smt. Bina Saikia 
  (11)  Smt. Padumi Saikia 
  (12)  Smt. Sonti Saikia 
  (13)  Sri Neon Saikia 

All sons and daughters of (L) Pratima Saikia 
(Daughter of Hemoram Kalita) 
All residents of Dihingia Kalita Gaon 
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PO & PS – Tezpur, Mouza – Halleswar 
District – Sonitpur, Assam 

(14)  Kushal Kalita 
(15)  Gunadhar Kalita 
(16)  Gagan Kalita 
  Son of Late Hemo Saikia and Himeswari Kalita 
  Resident of Ketekibari,  
  PO- Ketekibari, PS- Tezpur 

District – Sonitpur, Assam 
(17)  Khemodhar Kalita 
  Son of Jogen Kalita 
  Resident of Gatanga Kahdol 
  PO& PS- Ketekibari 

District – Sonitpur, Assam 
----- Proforma Defendants 
 

“This is a suit for setting aside and cancellation of the judgment and 
decree dated 05-08-2006 passed in TS No.35/2002 as well as 

judgment dated 21-08-2007 passed in TA No.19/2006, setting aside 
of mutation entries reflecting the names of the defendants over the 

schedule lands as successors of Late Hemoram Kalita upon the death 

and for recovery of possession, partition and permanent injunction” 

 
And the suit came up for final hearing 19/10/2019 in presence of the following 
Advocates:-  
Ld. Advocate appeared for the plaintiff           : - Mr. N. Sarma 
Ld. Advocate appeared on behalf of defendant: - Mr.T. Paul 
 
 

JUDGMENT 

PLAINTIFF’S CASE 

1. Plaintiff‟s case appears to be in a narrow campus is that predecessor of 

plaintiff and defendants named Hemoram Kalita was the sole owner and 

possessor of land measuring 15 B 1K 18L covered by dag Nos. 12, 30, 

32,33,34,35,36,39,42 and 43 of Periodic Patta No. 96(old) / 101 (new) which 

is the subject matter of the suit and hereinafter referred as „suit land‟. That 

during the life time of Late- Hemoram Kalita married Damayanti and out of 

their wedlock, following children born, namely, Himeswari, Akanti, Pratima, 

Deva Kalita and Lakhiram. It is further pleaded that Damayanti was the 

legally wedded wife of Late Hemoram Kalita and said Hemoram Kalita took 

the defendant no-1 Maneswari Kalita as his concubine and out of their 

relation, a female child namelyKhiroda was born, who is the defendant No.2 
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and her marriage was solemnized by selling valuable landed properties. That 

Deboram Kalita is the brother of plaintiff Jayanti Kalita. Defendant Nos. 4 to 

9 are the daughters of Late Lakhiram Kalita, who is the son of Late 

Hemoram Kalita. That Proforma defendant Nos.10 to 13 are the daughter of 

plaintiff‟s Sister Pratima Saikia. Proforma defendant Nos.14 to 16 are the 

heirs of plaintiff‟s sister Himeswari Kalita. Thatafter the death of said 

Hemoram Kalita, right title of the suit land devolved upon the plaintiff and 

defendant Nos. 3 to 9 as well as Proforma defendant Nos. 10 to 16, who are 

the heirs and legal representatives of sons and daughters of said Hemoram 

Kalita. That defendant Nos.1 and 2 in collusion with defendant Nos.3 to 9 

filed TS No.35/02 praying for declaration of the right, tile, interest, partition, 

recovery of khas possession and for permanent injunction over the suit land 

which was under the possession of Late Hemoram Kalita. That all the parties 

in TS No.35/02 were aware of the fact that plaintiff and Proforma defendant 

Nos. 1 to 10 were also the successors in interest of said Late Hemoram 

Kalita who are entitled to the share in respect of the suit land and without 

their presence they obtained decree of their declaration of right, title interest 

and possession over the suit land. That defendant Nos. 1 to 9 played fraud 

on this Hon‟ble court for obtaining decree without whispering or uttering at 

the time of filing written statement or evidence in TS No.35/02. That 

defendant Nos. 1 and 2 falsely averred on oath in TS No.35/02 that Deba Kt. 

Kalita and Lakhiram Kalita are only the two sons of late Hemoram Kalita. It 

was further falsely averred that after the death of Hemoram, his sons Debo 

Kanta @ Deboram and Lakhiram and plaintiff No.1, widow daughter of 

Hemoram inherited landed properties and meaning thereby it was only 

defendant Nos. 1 to 9 who were the heirs and successors of Late Hemoram 

Kalita which was out and out false, fabricated and baseless. That plaintiff 

No.1 of TS No.35/02 i.e. defendant No.1 of the suit is not legal heir or 

successor of Late Hemoram Kalita because she did not enjoy the status  of 

wife being a concubine of Late Hemoram Kalita during the time of his legally 

wedded wife Damayanti. That there is no specific denial made by the 

defendants against the claim of the plaintiff in TS No.35/02 collusively. That 
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none of the plaintiff or defendants in TS No.35/02 had averred that the 

present plaintiff as well as Proforma defendant Nos. 10 to 16 also legal 

representatives and inheritors to the estate of Late Hemoram Kalita who 

could not be left out of the estate. As against the said averments, it was 

countered in the written statement inter-alia that the averments made by 

the plaintiffs in para No.5 of the plaint “that plaintiff has right …….along with 

defendants are denied by the defendants. The land in possession is under 

the actual possession of the defendants from the date of death of Hemoram 

Kalita till today. That Lakhiram Kalita (since deceased) father of the plaintiff 

No. 2 to 7 sold 2 Bighas 1 Katha 12 Lessas of land out of his share of the 

disputed land is admitted.” By such pleading it was made to understand that 

except the plaintiffs and the defendants of the said TS No.35/02, there was 

no other legal heirs, representatives and/or successors to the estate of Late 

Hemoram Kalita, which therefore is a proof of the collusion and illegal 

intentions of the defendant Nos. 1 to 9 herein for which the decree 

fraudulently obtained in the said TS No.35/02 is liable to be set aside and 

interfered with. That during the pendency of the proceedings of TS No.35/02 

and the proceeding of TA No.9/16 even during the execution of T. Ex. 

No.1/13 the plaintiffs were not aware about the aforesaid proceedings and 

thus they could not be impleaded themselves during the proceedings of the 

cases. That even on perusal of order dated 03-04-2013 passed in T. Ex. 

No.1/13 it is evidentprovision of order 21 Rule 22 CPC has not been 

complied with and as such quantum of partition amongst defendant Nos. 1 

to 9 in TS No.35/02 was incorrect. That defendant Nos. 1 to 9 acting in 

collusion obtained decree in TS No.35/02 and fraudulently obtained the 

decree which is liable to be set aside. That plaintiff and Proforma defendants 

were unknown about those proceedings on or before 03-02-2014. That 

Deputy Commissioner on 07-05-2002 has rightly rejected the prayer of 

partition of defendant No.1 although she pleaded in TS No.35/02 that 

Deputy Commissioner illegally rejected her prayer of partition. Hence, under 

the aforesaid circumstances, the plaintiff prayed for declaration of her right, 

title and interest including defendant Nos. 2 to 9 and Proforma defendant 
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Nos. 10 to 16 over the suit land. The plaintiff further prayed for setting aside 

and cancellation of judgment and decree passed in TS No.35/02 and TA 

No.9/06. That plaintiff further prayed for setting aside of mutation entries of 

the defendants and recovery of possession of the suit land from defendant 

Nos. 1 to 9 along with other consequential reliefs.  

Case of the defendants: 

2. On receiving the summons form the court, defendant Nos.3 to 9 and 

Proforma defendant Nos.10 to 17 not appeared and accordingly suit 

proceeding ex-parte against them. The plaintiff on 26-05-2014 filed petition 

for striking out the name of defendant No.1 Maneswari Kalita as she died 

prior institution of the suit and accordingly the name of defendant No.1 

Maneswari Kalita was deleted in the event of her death. Only defendant No.2 

Smt. Khiroda Kalita,who is the daughter of Maneswari Kalita, contested the 

suit by filing written statement both in law and facts. Defendant Khiroda 

Kalita denied the entire averments of the plaint and further pleaded that 

Damayanti was the first wife of Late Hemoram Kalita and after her death, 

her mother Maneswari got married with Late Hemoram Kalita and she is the 

legitimate daughter of Hemoram Kalita. That Hemoram Kalita during his life 

time given share to the plaintiff and Proforma defendants by selling his 

landed properties at Bindukuri Tiniali and divided sale consideration amongst 

themselves and as such they never claimed their share or filed any petition 

for partition or mutation of their names in place of Hemoram Kalita after 

long years of his death. That plaintiff in the year 2014 instituted this false 

suit. That she and her mother Maneswari never instituted TS No.35/02 in 

collusion with defendant Nos.3 to 9. That Debakanta @ Deboram Kalita and 

heirs and successors of Late Lakhiram Kalita refused to give share to her 

mother and herself and so they instituted TS No.35/02 against them and the 

plaintiff and other legal heirs were not in possession of that land. That 

Hon‟ble court has rightly passed judgment and decree in TS No.35/02 and 

same was upheld in TA No.19/06 by dismissing the appeal on 21-08-2007. 

That plaintiff has instituted the suit without any cause of action. That after 

partition in TS No.35/02 answering defendants received and possessed the 
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land. That plaintiff and Proforma defendants have no share in the suit 

property. That plaintiff and Proforma defendants were aware of Title Suit 

and title Appealbut they never made any objection and or preferred any 

appeal against the judgment and decree. That plaintiff has instituted the suit 

with intention to safeguard her brother Debokanta @ Deboram and heirs of 

Lakhiram Kalita. That schedule land in the plaint already partitioned as per 

judgment of TS No.35/02 and plaintiff has no right to re-open the same by 

instituting the suit. That Deba Kanta instituted TS No.43/01 over 2 Bigha 1 

Katha 3 Lessas of land. After dismissal of that suit, again instituted TS 

No.24/06 against Golap Ch. Bora and defendant Maneswsari Kalita and 20 

others. Plaintiff of the suit impleaded in that suit as Proforma defendant 

No.20 but she has not contested the suit. That defendant and Maneswari 

contested the suit No.24/06 which was dismissed and again preferred appeal 

No.16/11 which is pending. Under the aforesaid circumstances, the 

defendant prayed to dismiss the suit with cost.   

3. Upon the above said pleading my predecessor in office framed the following 
issues:-  

ISSUES 

1.  Whether there is cause of action for the suit? 

2.  Whether the suit is barred by res-judicata? 

3.  Whether the plaintiff has right, title and interest over the 

schedule land in equal proportion to defendant No. 2 - 16?  

4.  Whether the judgment and decree dated 05-08-2006 in TS 

No.35/2002 was obtained fraudulently and hence liable to be 

set aside?  

5.  Whether the mutation entries in the name of the defendants 

is liable to be set aside? 

6.  What would be the share of the parties in the suit land? 

7. Whether the plaintiff is entitled for the decree as claimed? 

 
4. During the pendency of the suit name of defendant no-1 Moneswari Kalita 

strike out as she died prior institution of the suit and her legal heir already 

impleaded as defendant no-2. Plaintiff side to prove her contentions adduced 

both ocular as well as documentary forms of evidences by examining2 nos. 
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of witnesses. Plaintiff although submitted evidence in affidavit of PW-3 but 

subsequently PW-3 had not turned up for cross-examination.   

5. Per contra, defendant side also adduced both ocular and documentary forms 

of evidences by way of examining 3no‟sof witnesses before this court and 

the evidence of DW-3 is directed to be expunged.  

6. Now for the sake of brevity of the judgment and for proper appreciation, let 

us reproduce some relevant portion of the evidences as follows:-  

EVIDENCES ADDUCED BY THE PLAINTIFF 

7. PW-1 her submitted his examination-in-chief through affidavit supporting the 

entire contents of the plaint and exhibited the following documents :  

 Ext.1 is the Jamabandi of the schedule land; 

 Ext.2 is the land revenue receipt; 

 Ext.3 is the record of TS No.35/02; 

 Ext.4 is the copy of plaint; 

 Ext.5 is the copy of written statement; 

 Ext.6 is the copy of judgment; 

 Ext.7 is the copy of decree; 

 Ext.8 is the record of T. Ex. No.1/13; 

 Ext.9 is the record of Title Appeal No.19/06& 

Ext.10 is the order dated 07-05-2002 of the Deputy Commissioner in TS 

No.35/02 

8. PW-1 in her cross-examination testified that her father Hemoram Kalita died 

around 70 years back. Her father had land at Gatanga Kahdol, Supura 

chuburi and in other places and share of which was given to her family, 

including herself. Deboram Kalita and Lakhiram Kalita are her brothers. After 

the death of her mother, her father married another one. From the first wife 

of his father, two sons namely Deboram and Lakhiram and she was born. 

This suit was filed by Deboram Kalita on her behalf. This suit was filed 

pertaining to land. She knows that the area of the suit land is measuring 

around 10 Bighas. Khiroda Kalita is her sister being the daughter of her 

aunty. During the life time of her father, he gave her 10 Bighas of land at 

Dagaon. She has mutated said 10 Bighas of land in her name and also 
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paying the land revenue. During the pendency of this suit, her brother 

Deboram Kalita died, and he was the defendant No.3 in this suit. Her brother 

Deboram Kalita filed a suit being TS No.24/06 and she was impleaded as 

Proforma defendant No.20. She did not contest the said suit. Her brother 

Deboram Kalita filed TS No.24/06 pertaining to the land of Supora chuburi 

against Golap Bora and Maneswari Kalita. She sold some land of her portion. 

She had visiting terms to the house of Maneswari Kalita and Khiroda Kalita 

earlier, but since last 5/6 years she had no visiting terms. Deboram Kalita 

has hostility with Maneswari Kalita and Khiroda Kalita and litigation is going 

on since last 20/30 years. Her brother Deboram Kalita also gave her land 

measuring 10 Bighas. Her brother Deboram Kalita died around six years 

back. She doesn‟t know the four boundary of the suit land. 

9. PW-2 submitted her evidence-in-chief through affidavit by reproducing the 

contents of plaint and he has deposed in his cross-examination that Jayanti 

Kalita is her mother. Hemoram Kalita is her grand-father. She does not know 

when Hemoram Kalita died. She can tell about the area of land possessed by 

Hemoram Kalita according to differentPatta, as she mentioned in her 

affidavit. She knows that Khiroda Kalita filed suit against her uncles Deboram 

Kalita and Lakhiram Kalita but she doesn‟t know the number of the suit. She 

knows that Khiroda Kalita field suit only against Lakhiram Kalita and 

Deboram Kalita. She knows that Khiroda Kalita got decree in the said suit. 

She does not know about case filed by Deboram Kalita against Golap Bora. 

She does not know anything subsequent to obtaining decree by Khiroda 

Kalita (TS No.35/02). She knows that Deboram Kalita and Lakhiram Kalita 

filed appeal against the decree obtained by Khiroda Kalita, but she doesn‟t 

know concerning to which land. Her grand-father Hemoram Kalita 

predeceased her grandmother Damayanti Kalita. Her grand-mother‟s name 

was Damayanti Kalita. Before the death of her grand-mother Damayanti 

Kalita, during her living, her grand-father brought and kept Maneswari Kalita 

with him. She came to know from her mother that prior to the death of her 

grand-father, the partition of the land was not made amongst his children. 

In the affidavit of her mother, she has falsely stated that she had got 10 
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Bighas of land from her father, as she was mentally unfit. She can say the 

names of all the children of Hemoram Kalita. Khiroda Kalita is an heir of 

Hemoram being the daughter of concubine Maneswari Kalita.She has no 

objection if Khiroda Kalita files any defamation suit for mentioning in her 

statement in para No.4 of her affidavit calling Maneswari Kalita to be a 

concubine of Hemoram Kalita. Her mother has filed this suit for getting her 

share of land situated at Gotonga Kahdol from the land measuring 15 Bighas 

1 Katha 18 lessas, but she doesn‟t know as to the share of land she would 

get.  

EVIDENCES ADDUCED BY THE DEFENDANTS 

10. DW-1 Smt. Khiroda Kalita submitted her examination-in-chief through 

affidavit reproducing the contentions of the written statement and she 

further exhibited the followingdocuments: 

  Ext. A is the record of TS No.35/02; 

  Ext. A (1) is the plaint of TS No.35/02; 

  Ext. A (2) is the WS filed by defendant in TS No.35/02; 

  Ext. A (3) is the preliminary decree in TS No.35/02; 

  Ext. A (4) is the judgment and final decree in TS No.35/02; 

  Ext. B is the record of TS No.24/06; 

  Ext. B (1) is the plaint of TS No. 24/06; 

  Ext. B (2) is the WS filed by defendant in TS No. 24/06; 

  Ext. B (3) is the judgment and decree in TS No. 24/06; 

  Ext. C is the record of TS No. 43/01; 

  Ext. C (1) is the plaint of TS No. 43/01; 

  Ext. C (2) is the WS filed by defendant in TS No. 43/01; 

  Ext. C (3) is the order dated 24-01-2005; 

  Ext. D is the record of T. Ext.1/13; 

  Ext. D (1) is the execution petition; 

  Ext. D (2) is the report of Jarikarak; 

  Ext. D (3) is the Bailiff of the court; 

  Ext. D (4) is the report of Nazir& 
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  Ext. E is the Jamabandi of PP No.416 of village Gotonga  

  Khadol, Mouza - Halleswar  

11. DW-1 in her cross-examination deposed before this Court that she doesn‟t 

know who has instituted the suit. She knows the names of the children of 

Hemoram Kalita. His first wife is Damayanti, during her life time i.e. the life 

time of Damayanti, her father married her mother Moneswari. The children 

of Damayanti are, Himeswari, Akanti, Pratima, Deba Kalita, Lakhiram Kalita 

and Jayanti. She is the only daughter of Maneswari. During the life time of 

her father, she was not married only arrangement of marriage was made. 

She was given in marriage by selling her father‟s property. Since their suit 

land measuring 15 B 1 K 18 L covered under Patta No.96 (old), 101 (new) 

situated at village –Gatanga, Mouza- Halleswar belong to her father, the 

plaintiff-defendant Nos. 3 to 9 and Proforma defendants have equal right 

and are entitled to get equal shares over the same.  She does not know 

about TS No.35/02. They did not impleaded Jayanti Kalita, the plaintiff of 

this suit, in that case. In TS No.24/06 also, Jayanti Kalita, daughter of 

Hemoram Kalita, was not impleaded and she does not know even if she is 

impleaded. She cannot say if the notice in TS No.24/06 was served upon 

Jayanti Kalita and the land described in the schedule in that suit, and the 

land of this suit is not the same and those relates to different schedule and 

the dag and Patta no. are also different. Jayanti Kalita did not have 

knowledge about the previous case. For the first time on 03-02-2014, 

Jayanti Kalita came to know about TS No.35/02. TA No.19/06 and 

T.ExNo.1/13 and after obtaining certified copies, instituted the suit being TS 

No.7/14 against them. As Jayanti Kalita was not impleaded in the previous 

cases, so the said cases were collusive and liable to be dismissed. As Jayanti 

Kalita was not impleaded as party in TS No.35/02, so this suit is also liable to 

be dismissed. Not a small portion of land of her paternal property was given 

to plaintiff Jayanti Kalita. She was already given 5 Bighas of land from her 

paternal property and she was possessing and enjoying the said land. It is 

falsely mentioned in TS No.35/03 that Deba Kanta Kalita @ Deboram and 

Lakhiram Kalita are only the children of Hemoram Kalita. It is true that she 
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falsely mentioned in TS No.35/02 that by way of inheritance she got the 

paternal properties situated at Supura Chuburi gaon, Mouza- Bhairabpad and 

Gatanga Kahdal, Mouza- Halleswar. She does not know if the all i.e. the 

children of Hemoram are entitled. Out of the seven children of Hemoram, 

including her, two persons (Debokanta and Lakhiram) should get their 

shares and the rest of the children should not get any share. The Proforma 

defendant of this suit was not made a party in TS No.35/02. In T.Ex case 

No.1/13, court passed order to issue notice to all parties, but she does not 

know if her advocate sent the notices or not that case record will speak 

about the same. Thereafter, their advocate Sri Tapan Paul along with Mandal 

went there, and handed over the land to her along with two others 

(Debakanta, Lakhiram), out of the seven children, and rest of the children 

were not given. She and her two brothers should get the share of property 

belonged to Hemoram Kalita i.e. her farther and plaintiff‟s father and the 

others heirs or anybody should not get any share. Except three of them, the 

other heirs of Hemoram Kalita were not given any share of the paternal 

property. The land that plaintiff Jayanti Kalita received, was got from her 

father-in-law, but did not get share from her father. As the plaintiff Jayanti 

Kalita was not impleaded in TS No.35/02, therefore, the judgment dated 05-

08-2006 and decree dated 25-05-2012 are liable to be dismissed. They, i.e. 

she, Debakanta Kalita and Lakhiram Kalita in order to have / establish equal 

right, title and interest over the paternal property, filed the suit amongst 

them in the court and after obtaining order from the court, partitioned the 

same, depriving the other heirs of Hemoram Kalita. Jayanti Kalita is mentally 

and physically unsound and on the day of cross-examination she stated 

some irrelevant things though initially she stated correctly but then spoke 

irrelevantly. Out of the five children of Jayanti Kalita, three children died 

untimely and presently only two are alive. They did not give any share of the 

paternal property to plaintiff Jayanti Kalita and do not give such share. 

Jayanti Kalita should get the equal share of paternal property or suit 

property. She has no objection if she get share of the suit schedule property. 
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She saw the Damayanti Kalita, the first wife of Hemoram Kalita, when she 

was alive.    

12. DW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of written statement and he deposed in his cross-examination that 

he has falsely mentioned in his last para of his last page of affidavit his 

mother as an advocate. He does not know what the plaintiff Jayanti Kalita 

mentioned in her suit but he knows that she claimed her share. He doesn‟t 

know who is plaintiff Jayanti Kalita but heard that she is his related aunty. 

He is no way related in this suit, and he has come to depose because of his 

mother‟s ill health. He knows that TS No.24/06 was proceeded between 

Deboram Kalita and Moneswari Kalita. He does not remember who were the 

other persons impleaded in that suit. He does not remember between which 

of the parties TS No.43/2001 was going on.He knows that the name of 

plaintiff Jayanti Kalita‟s father is Hemoram Kalita. The heirs of Hemoram 

Kalita have equal rights over the land and immovable properties. And 

therefore the plaintiff, defendant and Proforma defendants have equal right 

over the immovable properties of Hemoram Kalita being his heirs. He has no 

objection as a witness if the suit land is divided equally. He has no objection 

if the plaintiff gets the reliefs prayed as per the earlier Patta.  

13. I have heard the arguments of both the sides and perused the entire case 

record along with the oral and documentary forms of evidences before this 

court.  

DISCUSSION, DECISSION AND REASONS FOR SUCH DECISION 

14. Issue No.1:CAUSE OF ACTION 

 Issue no-1 of this relates to the cause of action. The defendant no-2 

in her written statement categorically pleaded that this suit has no 

cause of action. In the legal system, a “cause of action” is a set of 

facts or legal theory that gives an individual or entity the right to 

seek a legal remedy against another. This applies to the filing of a 

civil lawsuit for such wrongs as property damages, personal injury, or 

monetary loss, as well as to criminal wrongs such as battery, theft, or 

kidnapping. A cause of action may come from an act or failure to act, 
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breach of duty, or a violation of rights, and the facts or circumstances 

of each specific case often have a significant effect on the case.  

 In other words Cause of Action of a law suit defined as bundle of 

facts affirmed by one party and denied by the other side. Assertion of 

certain facts and denial from the other side, gives rise of a bonafide 

dispute between the parties and said dispute considered to be cause 

of action for a law suit. 

 Instant law suit instituted by the plaintiff against the defendants 

contending that defendant‟s no-1 to 9 in collusion with each other 

managed to obtained fraudulent judgment and decree in T.S No-

35/02 and same was upheld in T.A No-9/16. It is further pleaded by 

the plaintiff that her father Hemoram Kalita was the sole owner and 

possessor of land suit land and during the life time of Hemoram 

Kalita married Damayanti and she was the legally wedded wife of 

Late Hemoram Kalita and said Hemoram Kalita took the defendant 

Maneswari Kalita as his concubine and out of their relation, a female 

child namely Khiroda, who is the defendant No.2, was born and her 

marriage was solemnized by selling valuable landed properties. That 

Deboram Kalita is the brother of plaintiff Jayanti Kalita. Defendant 

Nos. 4 to 9 are the daughters of Late Lakhiram Kalita, who was the 

son of Late Hemoram Kalita. That Proforma defendant Nos.10 to 13 

are the daughter of plaintiff‟s Sister Pratima Saikia. Proforma 

defendant Nos.14 to 16 are the heirs of plaintiff‟s sister Himeswari 

Kalita. After the death of said Hemoram Kalita, right title of the suit 

land devolved upon the plaintiff and defendant Nos. 3 to 9 as well as 

Proforma defendant Nos. 10 to 16, who are the heirs and legal 

representatives of sons and daughters of said Hemoram Kalita. That 

defendant Nos.1 and 2 in collusion with defendant Nos.3 to 9 filed TS 

No.35/02 praying for declaration of the right, tile, interest, partition, 

recovery of khas possession and for permanent injunction over the 

suit land which was under the possession of Late Hemoram Kalita. 

That all the parties in TS No.35/02 were aware of the fact that 
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plaintiff and Proforma defendant Nos. 1 to 10 also the successors in 

interest of said Late Hemoram Kalita who are entitled to the share in 

respect of the suit land and without their presence they obtained 

decree of their declaration of right, title interest, possession and 

partition. That defendant Nos. 1 and 2 falsely averred on oath in TS 

No.35/02 that Deba Kt. Kalita and Lakhiram Kalita are only the two 

sons of late Hemoram Kalita. It was further falsely averred that after 

the death of Hemoram, his sons Debo Kanta @ Deboram and 

Lakhiram and plaintiff No.1, widow daughter of Hemoram inherited 

landed properties and meaning thereby it was only defendant Nos. 1 

to 9 who were the heirs and successors of Late Hemoram Kalita 

which was out and out false, fabricated and baseless. Hence, under 

the aforesaid circumstances, the plaintiff prayed for declaration of 

her right, title and interest including defendant Nos. 2 to 9 and 

Proforma defendant Nos. 10 to 16 over the suit land. The plaintiff 

further prayed for setting aside and cancellation of judgment and 

decree passed in TS No.35/02 and TA No.9/06. 

 Per contra, the defendant no-2 in her written statement pleaded that 

Hemoram Kalita during his life time gave share to the plaintiff and 

Proforma defendants by selling his landed properties at Bindukuri 

Tiniali and divided sale consideration amongst themselves and as 

such they never claimed their share or filed any petition for partition 

or mutation of their names in place of Hemoram Kalita after long 

years of his death. It is further pleaded that plaintiff in the year 2014 

instituted this false suit. That she and her mother Maneswari never 

instituted TS No.35/02 in collusion with defendant Nos.3 to 9. The 

defendant no-2 further pleaded many facts in her written statement 

defending the judgment & decree passed in T.S No-35/02 and prayed 

further to dismiss the suit of plaintiff.  

 Hence, from the pleadings of both sides, it is seen that the facts 

averred by the plaintiff specifically denied by the defendant. The 

pleadings on record disclosed some real points of controversy 
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between the parties and those requires proper adjudication in this 

suit and that gives rise to a cause of action to decide.  

 Therefore, in the light of above said discussions, this court finds this 

suit has cause of action.  Accordingly, Issue No.1 is answered in 

affirmative and in favor of the plaintiff.  

15. Issue No.2:Whether the suit is barred by res-judicata?The defendant 

no-2 in her written statement failed to plead specifically as to why the suit is 

barred by res-judicata. This court also not finds anything from the pleadings 

as well as from the evidence on record that suit is barred by the principle of 

res-judicata. Hence, issue No.2 is answered in affirmative in favor of the 

plaintiff.  

16. Issue No.3:Whether the plaintiff has right, title and interest over 

the schedule land in equal proportion to defendant No. 2 - 16?This 

issue relates to the crux of the dispute and as such it is taken for discussion 

and decision at the outset. Plaintiff Smt. Jayanti Kalita prayed right, title and 

interest over the suit land contending that her father Late Hemoram Kalita 

and processor of defendant Nos. 1 to 9 and Proforma defendant Nos.10 to 

16 was the actual owner and khas possessor of the suit land who died 

leaving behind his legal heirs out of which plaintiff herself is one of the 

daughters of said Hemoram Kalita and she was born out of the wedlock 

between Hemoram Kalita and Damayanti. The plaintiff further pleaded that 

during the life time of her mother Damayanti, her father Hemoram Kalita 

took the defendant no-1 Maneswari Kalita as his concubine and out of their 

relation, a female child named Khiroda Kalita (defendant No.2) was born. It 

is further pleaded by the plaintiff that defendant Nos.1 to 9 in collusion with 

each other managed to obtained a judgment and decree of declaration of 

their right, title and interest including partition over the said land in TS 

No.35/02 suppressing the fact that the plaintiff and Proforma defendant 

Nos.10 to 16 were also the successors in interest of said Hemoram Kalita.  It 

is further pleaded by the plaintiff that defendant Nos.1 to 9 falsely averred in 

the TS No.35/02 that they inherited the landed properties of Hemoram Kalita 

and subsequently obtained decree of their right, title and interest, 



 

 

 

 

16 
Title Suit No-7 of 2014 

(Smt. Jayanti Kalita- Vs. Smt. Khsiroda Kalita) 
 

  

possession with partition over the disputed property. The plaintiff to prove 

her right, title and interest over the suit property adduced both ocular as 

well as documentary forms of evidences. Plaintiff examined herself as PW-1 

and one another witness as PW-2 and further exhibited Jamabandi of suit 

land as Ext.1 and one revenue receipt as Ext.2.  

17. Per contra, the defendant denied the entire contentions of the plaintiff by 

submitting written statement by defendant No.2 only and against all other 

defendants, the suit proceeded on ex-parte. Furthermore, name of 

defendant No.1 Maneswari Kalita was struck out as she died prior institution 

of the suit. Defendant No.2 being the daughter of Maneswari Kalita 

categorically denied the right, title and interest of the plaintiff over the suit 

land and she further stated that Damayanti was first wife of Late Hemoram 

Kalita and after her death, her mother got married with Late Hemoram 

Kalita. Sheis the legitimate daughter of Hemoram Kalita. She further pleaded 

that Hemoram Kalita during his life time given share to the plaintiff and 

Proforma defendants by selling his landed properties at Binduguri Tiniali and 

divided sale consideration amongst themselves and as such they never 

claimed their share or filed any petition for partition or mutation of their 

names in place of Hemoram Kalita after long years of his death. As such, it is 

seen that the defendant No.2 denied the pleadings of plaintiff.  

18. In the light of the aforesaid pleadings on record, this court finds that primary 

burden of proof lies upon the plaintiff to establish the following facts :  

(i) That Late Hemoram Kalita was the actual owner and khas 

possessor of the suit land ; 

(ii) That during the life time of her mother Damayanti, her father 

Hemoram Kalita took the defendant Maneswari Kalita as his 

concubine and out of their relation, a female child named 

Khiroda Kalita (defendant No.2) was born ; 

(iii) That defendant Nos.1 to 9 in collusion with each other 

managed to obtained a judgment and decree of declaration of 

their right, title and interest including partition over the said 

land in TS No.35/02 suppressing the fact that the plaintiff and 



 

 

 

 

17 
Title Suit No-7 of 2014 

(Smt. Jayanti Kalita- Vs. Smt. Khsiroda Kalita) 
 

  

Proforma defendant Nos.10 to 16 were also the successors in 

interest of said Hemoram Kalita ; 

19. The plaintiff to prove and establish the aforesaid facts in issue, adduced both 

ocular as well as documentary forms of evidences. I have carefully travelled 

through the evidences on record and from where it finds that Ext.1 is the 

Jamabandi of the schedule land and said document disclosed the name of 

defendants stood recorded over the suit property in place of Late Hemoram 

Kalita. Undeniably, the name of plaintiff has not been recorded over the 

disputed property. Now, coming to the oral evidence on record, it disclosed 

that PW-1 in her evidence-in-chief supported her contentions of the plaint 

and during her cross-examination she stated that suit land to be 10 Bighas. 

During cross-examination of PW-2 who is the daughter of PW-1, she clarified 

that her mother falsely stated that she got 10 Bighas of land from her father, 

as she was mentally unfit. PW-1 during her cross-examination further stated 

that during the life time of her father, he gave her 10 Bighas of land at 

Dalgaon and she mutated her name. Per contra, the defendant No.2 during 

her cross-examination firmly and positively admitted the claim of the plaintiff 

stating thatthe land received by plaintiff Jayanti Kalita from her father-in-law, 

but she did not get any share from her father and she further admitted that 

they did not give any share of the paternal property to the plaintiff Jayanti 

Kalita. She also deposed that Jayanti Kalita should get the equal share of 

paternal property or suit property and she has no objection if she gets share 

of said property. DW-2 during his cross-examination also admitted that he 

knows that Jayanti Kalita is the daughter of Hemoram Kalita and the heirs of 

Hemoram Kalita have equal right over the land and immovable properties 

and therefore the plaintiff, defendants and Proforma defendants have equal 

right over the immovable properties of Hemoram Kalita being his heirs. He 

further deposed that he has no objection as a witness if the suit land is 

divided equally. DW-1 during her cross-examination categorically admitted 

that the plaintiff to be the daughter of Late Hemoram Kalita who was the 

actual owner and possessor of the suit land. She further firmly admitted that 

since the suit land belong to her father Hemoram Kalita, the plaintiff, 
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defendant Nos.3 to 9 and Proforma defendants have equal shares and are 

entitled to get share over the same.  

20. Hence, from the admission on the part of defendant as DW-1, this court 

finds that plaintiff is the daughter of Hemoram Kalita who was the actual 

owner and possessor of the suit property and the defendant does not 

provide any share to the plaintiff after death of said Hemoram Kalita and 

defendant herself admitted that plaintiff, defendants and Proforma 

defendants are entitle to equal shares from the suit property. The fact of 

receiving 10 Bighas of land as deposed by PW-1 clarified by DW-1 during her 

cross-examination that said property she has received from her father-in-

law. 

21. Therefore, in the light of aforesaid discussion, this court finds that the 

plaintiff never received any share from suit land and as supported and 

corroborated by DW-1.Plaintiff and Proforma defendants no-10 to 16 has 

their right, title and interest over the suit property that left by their 

predecessor late Hemoram Kalita. From the admission of DW-1 who is the 

defendant No.2 of this case, right, title and interest of the plaintiff over the 

suit property firmly established and further more from the admission on the 

part of DW-1, this court finds that the plaintiff, defendants and Proforma 

defendant Nos.10 to 16 are entitled to get share from the suit property.  

22. In the light of the aforesaid discussions, it may be safely concluded here by 

way of discerning that the plaintiff being the daughter of Hemoram Kalitais 

entitled to get her specific share from the suit property at per with the share 

of defendants no-2 to 16and she has in fact got her right, title and interest 

over the suit land. Accordingly, Issue No.3 is answered in affirmative and in 

favor of the plaintiff.  

23. Issue No.4:Whether the judgment and decree dated 05-08-2006 of 

TS No.35/2002 was obtained fraudulently and hence liable to be 

set aside?The plaintiff brought instant law-suit against the defendants 

setting forth the plea that defendants no-1 to 9 have obtained judgment and 

decree by playing fraud in T.S No.35/02 under the following grounds:- 

1. The plaintiff further pleaded that defendant Nos.1 and 2 in 

collusion with defendant Nos.3 to 9 filed T.S No.35/02 
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praying for declaration of the right, tile, interest, partition, 

recovery of khas possession and for permanent injunction 
over the suit land which was under the possession of Late 

Hemoram Kalita. 

2. It is also pleaded that all the parties in TS No.35/02 were 
aware of the fact that plaintiff and Proforma defendant Nos. 

10 to 16 were also the successors in interest of said Late 
Hemoram Kalita who are entitled to the share in respect of 

the suit land. 

3. That defendant Nos. 1 and 2 falsely averred on oath in TS 
No.35/02 that Deba Kt. Kalita and Lakhiram Kalita are only 

the two sons of late Hemoram Kalita. It was further falsely 
averred that after the death of Hemoram, his sons Debo 

Kanta @ Deboram and Lakhiram and plaintiff No.1, widow 

daughter of Hemoram inherited landed properties and 
meaning thereby it was only defendant Nos. 1 to 9 who 

were the heirs and successors of Late Hemoram Kalita 
which was out and out false, fabricated and baseless.  

4. That plaintiff No.1 of TS No.35/02 i.e. defendant No.1 of the 
suit is not legal heir or successor of Late Hemoram Kalita 

because she did not enjoy the status  of wife being a 

concubine of Late Hemoram Kalita during the time of his 
legally wedded wife Damayanti.  

5. That none of the plaintiff or defendants in TS No.35/02 had 
averred that the present plaintiff as well as Proforma 

defendant Nos. 10 to 16 also legal representatives and 

inheritors to the estate of Late Hemoram Kalita.  
6. That during the pendency of the proceedings of TS 

No.35/02 and the proceeding of TA No.9/16 even during 
the execution of T. Ex. No.1/13 the plaintiffs were not 

aware about the aforesaid proceedings and thus they could 
not be impleaded themselves during the proceedings of the 

cases.  

7. That even on perusal of order dated 03-04-2013 passed in 
T. Ex. No.1/13 it is evident that the provision of order 21 

Rule 22 CPC has not been complied with and as such 
quantum of partition amongst defendant Nos. 1 to 9 in TS 

No.35/02 was incorrect.  

24. Per contra, the defendant no-1 denied that entire averments of plaint and 

pleaded further that Damayanti was first wife of Late Hemoram Kalita and 

after her death, her mother got married with Late Hemoram Kalita. She is 

the legitimate daughter of Hemoram Kalita. She further pleaded that 

Hemoram Kalita during his life time gave share to the plaintiff and Proforma 

defendants by selling his landed properties at Binduguri Tiniali and divided 

sale consideration amongst themselves and as such they never claimed their 

share or filed any petition for partition or mutation of their names in place of 

Hemoram Kalita after long years of his death. Upon the above pleadings the 
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defendant denied the entire contentions of plaintiff and prayed further to 

dismiss the suit. 

25. Before we discuss the issue of obtaining judgment and decree by playing 

fraud in T.S No-35/02, let us discuss the terminology of fraud in the light of 

several precedents and settled provisions of law. Section 17 of the Indian 

Contract Act, 1872- defines “fraud” as an act committed by a party to a 

contract with intent to deceive another. 

26. In Ram Preeti Yadav vs. U.P. Board of High School & Intermediate 

Education &Ors. Reported in JT 2003 (Supp. 1)SC 25, Hon‟ble Supreme 

Court held that:-"Fraud is a conduct either by letter or words, which induces 

the other person, or authority to take a definite determinative stand as a 

response to the conduct of former either by words or letter.” 

27. In S.P. Chengalvaraya Naidu vs. Jagannath 1994 (1) SCC 1 Hon‟ble 

Supreme Court stated that fraud avoids all judicial acts, ecclesiastical or 

temporal.  An act of fraud on court is always viewed seriously. A collusion or 

conspiracy with a view to deprive the rights of the others in relation to a 

property would render the transaction void ab initio. Fraud and deception 

are synonymous.” 

28. In Smt. ShrishtDhawan vs. M/s. Shaw Brothers 1992 AIR (SC) 1555], it 

has been held that:-"Fraud and collusion satiate even the most solemn 

proceedings in any civilized system of jurisprudence. It is a concept 

descriptive of human conduct. 

29. In S.P. Chengalvaraya Naidu vs. Jagannath [1994 (1) SCC 1] Hon‟ble 

Supreme Court observed that:"...The principles of "finality of litigation" 

cannot be passed to the extent of such an absurdity that it becomes an 

engine of fraud in the hands of dishonest litigants. The Courts of law are 

meant for imparting justice between the parties. One who comes to the 

Court, must come with clean hands. We are constrained to say that more 

often than not process of the Court is being abused. Property-grabbers, tax-

evaders, bank-loan dodgers and other unscrupulous persons from all walks 

of life find the court- process a convenient lever to retain the illegal gains 

indefinitely. We have no hesitation to say that a person whose case is based 
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on falsehood, has no right to approach the Court. He can be summarily 

thrown out at any stage of the litigation.... A fraud is an act of deliberate 

deception with the design of security something by taking unfair advantage 

of another. It is a deception in order to gain by another's loss. It is a 

cheating intended to get an advantage... A litigant, who approaches the 

Court, is bound to produce all the documents executed by him, which are 

relevant to the litigation. If he withholds a vital document in order to gain 

advantage on the other side then he would be guilty of playing fraud on the 

Court as well as on the opposite party. 

30. In Chittaranjan Das vs. Durgapore Project Limited &Ors. 99 CWN 

897, it has been held:--"Suppression of a material document which affects 

the condition of service of the petitioner, would amount to fraud in such 

matters. Even the principles of natural justice are not required to be 

complied within such a situation. 

31. Hence, in the light of all the ratio enunciated by the Hon‟ble Apex Court of 

our country this court finds that fraud is a conduct either by letter or words, 

which induces the other person, or authority to take a definite determinative 

stand as a response to the conduct of former either by words or letter. In 

other words fraud is something the principles of "finality of litigation" cannot 

be passed to the extent of such an absurdity that it becomes an engine of 

fraud in the hands of dishonest litigants. The Courts of law are meant for 

imparting justice between the parties. One who comes to the Court, must 

come with clean hands. 

32. To conclude this court observed that material facts suppressed by the 

litigants or material documents withheld by the litigants with intend to 

obtained a favorable order from the court by which the rights of other party 

stands violated or rights over the property of other party got affected also be 

termed as playing fraud in obtaining a favorable judgment and order from a 

court of jurisdiction. And a court of competent jurisdiction does have power 

to set aside the judgment & decree subsequently, if it established that such 

judgment and decree obtained by suppressing material facts involved 
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between the rival parties or by playing fraud. Every Civil Court of our country 

has got the jurisdiction to set aside the judgment that obtained by fraud. 

33. Coming back to the instant case in hand this court observed that primary 

burden lies upon the plaintiff to prove the contentions of the plaint by 

adducing evidence.  

34. Plaintiff to support the pleading of obtaining the judgment and decree in T.S 

No.35/02 fraudulently by the defendants exhibited case record of T.S 

No.35/02 as Ext.3. Ext.4 appears to be the copy of plaint. Ext.5 is the 

written statement. Ext.6 is the copy of judgment. Ext.7 is the copy of 

decree. Ext.8 is the record of T. Ex case No.1/13. Ext.9 is the record of TA 

No.9/16, and Ext.10 is the order of Deputy Commissioner passed in TS 

No.35/02. 

35. I have carefully travelled through all the exhibited documents and finds that 

T.S No.35/02 was instituted by defendant No.1 (since deceased) and 

defendant No.2 of this suit as plaintiffs against the defendant Nos. 3 to 9 by 

praying declaration of their right, title & interest, partition, recovery of khas 

possession and permanent injunction over land measuring 15 Bighas 1 Katha 

18 lessas of periodic PattaNo.96 (old), new 101, which is the subject matter 

of the instant suit. It further disclosed from the plaint as well as from the 

relevant records of T.S No.35/02 that the plaintiff 

andProformadefendant‟sno-10 to 10 of this suit were not been impleaded as 

parties in T.S No-35 of 2002. Undoubtedly, the T.S No.35/02 had been 

instituted by the present defendant No.2 along with her mother praying 

declaration of right, title and interest of defendants no-1 to 9 of this suit with 

relief of partition, eviction, recovery of khas possession, but they have 

suppressed the material facts that the plaintiff and Proforma defendants are 

also the legal heirs of Late Hemoram Kalita. The defendants of T.S 

No.35/02, who are the defendants no-3 to 9 of this casealso have not made 

it clear that plaintiff Jayanti Kalita and Proforma defendant Nos. 10 to 16 are 

also the legal heirs of Late Hemoram Kalita and that fact had been directly 

suppressed and this court in T.S No.35/02 decreed the suit. Ext.6 and Ext.7 

are appears to be the Judgment and Decree. Subsequently, judgment & 
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decree of this case upheld in T.A No-19/06 and got executed in T.Ex. 

No.1/13. 

36. DW-1 is the defendant no-2 of this suit and she firmly admitted the entire 

claim of the plaintiff by stating during her cross-examination that Hemoram 

Kalita‟s first wife is Damayanti and during her life time i.e. the life time of 

Damayanti, her father married her mother Moneswari. She further admitted 

that children of Damayanti are Himeswari, Akanti, Pratima, Deba Kalita, 

Lakhiram Kalita and Jayanti. She is the only daughter of Maneswari. She was 

given in marriage by selling her father‟s property. Since suit land measuring 

15 B 1 K 18 L covered under Patta No.96 (old), 101 (new) situated at village 

–Gatanga, Mouza- Halleswar belong to her father, the plaintiff-defendant 

Nos. 3 to 9 and Proforma defendants have equal right and are entitled to get 

equal shares over the same.  She further deposed that they did not 

impleaded Jayanti Kalita, the plaintiff of this suit, in that case. She cannot 

say if the notice in TS No.24-06 was served upon Jayanti Kalita and the land 

described in the schedule in that suit, and the land of this suit is not the 

same and those relates to different schedule and the dag and Patta no. are 

also different. The land that plaintiff Jayanti Kalita received, was got from 

her father-in-law, but she did not get share from her father. As the plaintiff 

Jayanti Kalita was not impleaded in TS No.35/02, therefore, the judgment 

dated 05-08-2006 and decree dated 25-05-2012 liable to be dismissed. 

They, i.e. she, Debakanta Kalita and Lakhiram Kalita in order to have / 

establish equal right, title and interest over the paternal property, filed the 

suit amongst them in the court and after obtaining order from the court, 

partitioned the same, depriving the other heirs of Hemoram Kalita. Jayanti 

Kalita is mentally and physically unsound and on the day of cross-

examination she stated some irrelevant things though initially she stated 

correctly but then spoke irrelevantly. Out of the five children of Jayanti 

Kalita, three children died and presently only two are alive. Our paternal 

property relating to which this suit is going is a valuable property. They did 

not give any share of the paternal property to plaintiff Jayanti Kalita and do 

not give such share. Jayanti Kalita should get the equal share of paternal 
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property or suit property. She has no objection if she get share of the suit 

schedule property. DW-2 being the son of DW-1 also admitted the entire 

contentions of the plaintiff‟s story by deposing that the plaintiff, defendant 

and Proforma defendants have equal right over the immovable properties of 

Hemoram Kalita being his heirs. He has no objection as a witness if the suit 

land is divided equally. 

37. As such, it is seen from the cross-examination part of defendant witnesses 

that during the life time of plaintiff‟s mother Damayanti, Late Hemoram 

Kalita married the mother of defendant No.2 Maneswari. It is also admitted 

by DW-1 that during the life time of her father, her marriage was solemnized 

by selling her father‟s property. That supports the plaintiff‟s contention 

where the plaintiff has claimed that during the life time of her father, 

Maneswari Kalita who is the mother of defendant No.2, took by her father as 

a concubine and she further supports that the marriage of defendant No.2 

was solemnized by selling land.  

38. The defendant further admitted that since the suit land measuring 15 Bighas 

1 Kathas 18 lessas covered by PP No.96 (old), 101 (new) situated at 

Halleswar belongs to her father, the plaintiffs, defendant Nos. 3 to 9 and 

Proforma defendants have equal shares and they are entitled to get share 

over the same. She further admitted that they have not impleaded Jayanti 

Kalita, the plaintiff of this case in TS No.35/02. The defendant has firmly 

admitted the entire claim of the plaintiff by stating that as the plaintiff 

Jayanti Kalita was not impleaded in TS No.35/02, therefore, the judgment 

dated 05-08-2006 and decree dated 25-05-2012 are liable to dismissed. The 

defendant no-2 as DW-1 deposed that it is true she falsely mentioned in TS 

No.35/02 that by way of inheritance she got the paternal properties situated 

at Supura Chuburi gaon, Mouza- Bhairabpad and Gatanga Kahdal, Mouza- 

Halleswar. 

39. Hence from the admission part of DW-1, this court finds that the Judgment 

and Decree pronounced in T.S No.35/02 by this court based upon certain 

pleadings of parties which were admittedly not true. It is further observed 

that the defendants of this case have suppressed certain material facts in 
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T.S No-35/02, which the DW-1 herself admitted during her cross-

examination. 

40. The defendant no-2in written statement setting forth certain facts tried to 

convince the court that plaintiff was aware about filing several suits like T.S 

No.43/01, TS 24/06 etc. It is further pleaded by defendant that plaintiff was 

impleaded as Proforma defendant in those cases. 

41. I have carefully gone through the documents from Ext. A to E,exhibited by 

the defendant in the light of the oral evidences adduced by DW-1. 

Defendant No.2 as DW-1 during her cross-examination firmly admitted that 

in TS No.24/06, Jayanti Kalita who is the daughter of Hemoram Kalita, was 

not impleaded and she does not know even she is impleaded. She cannot 

say if the notice in TS No.24/06 was served upon Jayanti Kalita and the land 

described in the schedule in that suit and the land of this suit, is not the 

same and those relates to the different schedule and dag and Patta number 

are also different. She further admitted that Jayanti Kalita did not have 

knowledge about the previous cases andfor the first time on 03-02-2014 

Jayanti Kalita came to know about T.S No.35/02, TA No.9/06 and T. Ex. 

No.1/13 after obtaining certified copies. The DW-1 herself admitted that 

plaintiff was not aware about the previous cases and she first time came to 

know about those cases on-3/2/14. 

42. On careful perusal of relevant records of those title suits, this court finds that 

the land belongs to TS No.43/01 and TS No.24/06 are not identical and 

same with the instant suit and in TS No.43/01 Jayanti Kalita was not 

impleaded as a party. In TS No.24/06 that instituted in respect of a separate 

plot of land, the name of Jayanti Kalita impleaded as Proforma defendant 

No.20. Hence, it is seen that the TS No.43/01 and TS No.24/06 are no way 

connected with the fact in issue of this suit. Furthermore, the subject matter 

of those suits are not same, identical with the instant suit and the parties are 

also not litigating under same title. Hence, the plea of the defendant is not 

appears to be tenable in the eye of law that plaintiff having sufficient 

knowledge filed the suit. The question of fact as well as questions of law 

pertaining to both the aforesaid suits are not directly and substantially the 
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same. Above all, the defendant herself admitted during her cross-

examination that the land described in the schedule of those suits and the 

land described in the schedule of TS No.24/06 are different.  

43. In the result, to sum up the oral as well as documentary forms of evidences, 

this court is of considered opinion that plaintiff Jayanti Kalita and Proforma 

defendants were not impleaded as party to the TS No.35/02, TA No.19/06 

and T.Ex. No.1/13 and plaintiff of this suit for the first time came to know 

about those cases on 03-02-2014 after obtaining certified copies. Hence, it 

can be safely concluded here by observing that the defendant No.2 with her 

mother in collusion with defendant Nos.3 to 9 suppressing the material facts 

upsetting the right, title and interest of plaintiff as well as Proforma 

defendants over the suit property managed to obtain judgment and decree 

in TS No.35/02 and consequent to that in TA No.19/06 the same was upheld 

and executed in T. Ex.No.1/13. The entire outcome of TS No.35/02 and TA 

No.19/06 and consequent to that T.Ex. No.1/13 are appears to be the result 

of fraudulent acts displayed by the defendantNo.2 with her mother in 

collusion with defendant Nos. 3 to 10 and that affects the intangible rights of 

property of plaintiff as well as Proforma defendants. Therefore, same may be 

termed as judgment and decree obtained by playing fraud on this court and 

consequent to that, this court does have jurisdiction to set aside the 

judgment and decree pronounced in TS No.35/02 resulting with findings of 

TA No.19/06. 

44. Accordingly, this court has no hesitationto observe that the judgment and 

decree dated 05-08-2006 of T.S No.35/02 and consequently T.A No.19/06 

are obtained fraudulently and hence liable to be set aside. Accordingly, 

Issue No.4 is answered in affirmative and in favor of the plaintiff. 

45. Issue No.5:Whether the mutation entries in the name of the 

defendants is liable to be set aside? In the light of discussions and 

decisions of Issue Nos. 3 and 4, this court already observed that judgment 

and decree in TS No.35/02, TA No.19/06 and execution proceeding of 

T.Ex.1/13 are the outcomes of the fraudulent activities on the part of the 

defendant no-2 with her mother in collusion with defendant Nos.3 to 9 and 
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that resulted with mutation entries. Hence, the mutation entries which was 

done in compliance with judgment and decree fraudulently obtained is liable 

to be set aside. Accordingly, Issue No.5 is answered in affirmative and in 

favor of the plaintiff.  

46. Issue No.6:What would be the share of the parties in the suit 

land?In the light of discussions and decisions in all the forgoing issues, this 

court is of considered opinion that plaintiff and Proforma defendants no-10 

to 16including defendants no- 2 to 9 have theirshare over the suit land as 

per their entitlement under the Hindu law of succession. Issue No. 6 is 

answered in affirmative and in favor of the plaintiff.  

47. Issue No.7:Whether the plaintiff is entitled for the decree as 

claimed?In the light of discussions and decisions of all the foregoing issues 

this court finds that defendant no-2 to 9 in collusion with deceased 

defendant no-1, obtained fraudulent judgment and decree in T.S No-35 of 

2002 and same was upheld in T.A No-19/06 and executed in T. Ext. No-

1/13. 

48. In Indian Bank vs. Satyam Fibers (India) Pvt. Ltd. [ 1996 (5) SCC 550 ], 

Hon‟ble Supreme Court after referring to Lazarus Estates (supra) and other 

cases observed that 'since fraud affects the solemnity, regularity and 

orderliness of the proceedings of the Court it also amounts to an abuse of 

the process of the Court, that the Courts have inherent power to set aside 

an order obtained by practicing fraud upon the Court, and that where the 

Court is misled by a party or the Court itself commits a mistake which 

prejudices a party, the Court has the inherent power to recall its order". It 

was further held: "The judiciary in India also possesses inherent power, 

especially under Section 151 CPC, to recall its judgment or order if it is 

obtained by fraud on Court. In the case of fraud on a party to the suit or 

proceedings, the Court may direct the affected party to file a separate suit 

for setting aside the decree obtained by fraud. Inherent powers are powers, 

which are resident in all Courts, especially of superior jurisdiction. These 

powers spring not from legislation but from the nature and the constitution 

of the tribunals or Courts themselves so as to enable them to maintain their 
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dignity, secure obedience to its process and rules, protect its officers from 

indignity and wrong and to punish unseemly behavior. This power is 

necessary for the orderly administration of the Court's business. 

49. In the light of ratio of Hon‟ble Apex Court this court finds that Courts has 

inherent power to set aside an order obtained by practicing fraud upon the 

Court, and that where the Court is misled by a party or the Court itself 

commits a mistake which prejudices a party, the Court has the inherent 

power to recall its order". Admittedly, the parties to T.S No-35/2002 miss-

leads this court by claiming that they only inherited the suit land from their 

predecessor named Hemoram Kalita and further suppressing entitlement of 

plaintiff & Proforma defendants no 10 to 16 over the suit land. The 

defendant no-2 in her cross-examination also admitted such facts.  

50. In the result considering all the aforesaid discussions this court finds that 

justice would be served if following decrees are passed in favor of the 

plaintiff of this suit. Hence, the plaintiff is entitled to the following reliefs :  

(i) Declaration of right, title and interest of the plaintiff as well as 

the defendant No.2 to 9 and Proforma Defendants No-10 to 16 

over the schedule lands as per their entitlement in accordance 

with Hindu law of succession ;  

(ii) A decree of setting aside and cancellation of the judgment and 

decree dated 05-08-2006 passed in TS No.35/02 as well as 

judgment dated 21-08-2007 passed in TA No.19/06 ;  

(iii) A decree of setting aside the mutation entries reflecting the 

names of the defendants over the schedule lands as successors 

of Late Hemoram Kalita upon his death ;  

(iv) A decree for recovery of possession of the schedule land from the 

defendant Nos. 1 to 9 ;  

(v) A decree of partition of the schedule properties by metes and 

bounds amongst the plaintiff, defendant Nos. 2 to 9 and 

Proforma defendant Nos. 10-16 ;  

(vi) A decreeing of permanent injunction restraining the defendant 

Nos.1 to 9 along with their men, agents and servants from 
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selling, transferring, alienating, leasing, mortgaging and/or 

creating any sort of charges and/or changing the nature and 

feature of the said schedule lands ;  

(vii) A decree of all costs of the suit against the defendants ; 

Accordingly, Issue no-7 is answered in affirmative and in favor of the 

plaintiff.  

ORDER 

51. In the result the plaintiff’s suit is decreed on contest with cost 

by passing the following decree :- 

1. A decree of declaration of right, title and interest 
of the plaintiff as well as the defendant No.2 to 9 
and Proforma Defendants No-10 to 16 over the 
schedule lands as per their entitlement in 
accordance with Hindu law of succession; 

2. A decree of setting aside and cancellation of the 
judgment and decree dated 05-08-2006 passed in 
TS No.35/02 as well as judgment dated 21-08-
2007 passed in TA No.19/06; 

3. A decree of setting aside the mutation entries 
reflecting the names of the defendants over the 
schedule lands as successors of Late Hemoram 
Kalita upon his death; 

4. A decree for recovery of possession of the 
schedule land from the defendant Nos. 1 to 9; 

5. A decree of partition of the schedule properties by 
metes and bounds amongst the plaintiff, 
defendant Nos. 2 to 9 and Proforma defendant 
Nos. 10-16 

6. A decreeing of permanent injunction restraining 
the defendant Nos.1 to 9 along with their men, 
agents and servants from selling, transferring, 
alienating, leasing, mortgaging and/or creating any 
sort of charges and/or changing the nature and 
feature of the said schedule lands ; 

7.  A decree of all costs of the suit against the 
defendants; 

52. Prepare a preliminary decree accordingly.Final Decree will be followed as 

per settled provisions of law on determination of preliminary decree. 

Judgment is pronounced and delivered in open court under the hand and 

seal of this court on 6th day of November, 2019.  

CIVIL JUDGE, SONITPUR 



 

 

 

 

30 
Title Suit No-7 of 2014 

(Smt. Jayanti Kalita- Vs. Smt. Khsiroda Kalita) 
 

  

APPENDIX 
 

1. Plaintiff‟s witnesses:- PW-1 Smt. Jayanti Kalita 
PW-2 Smt. Biju Kalita 
 

2. Plaintiff‟s exhibits    :-  
 

 Ext.1 is the Jamabandi of the schedule land 
 Ext.2 is the land revenue receipt 
 Ext.3 is the record of TS No.35/02 
 Ext.4 is the copy of plaint 
 Ext.5 is the copy of written statement  
 Ext.6 is the copy of judgment  
 Ext.7 is the copy of decree 
 Ext.8 is the record of T. Ex. No.1/13 
 Ext.9 is the record of Title Appeal No.19/06 

Ext.10 is the order dated 07-05-2002 of the Deputy  
  Commissioner in TS No.35/02  

 
3. Defendant‟s witnesses:- DW-1 Smt. Khiroda Kalita 

DW-2 Sri Hiranya Kalita 
 

4. Defendant‟s Exhibits:-  
 

  Ext. A is the record of TS No.35/02 
  Ext. A (1) is the plaint of TS No.35/02 
  Ext. A (2) is the WS filed by defendant in TS No.35/02 
  Ext. A (3) is the preliminary decree in TS No.35/02 
  Ext. A (4) is the judgment and final decree in TS No.35/02 
  Ext. B is the record of TS No.24/06 
  Ext. B (1) is the plaint of TS No. 24/06 
  Ext. B (2) is the WS filed by defendant in TS No. 24/06 
  Ext. B (3) is the judgment and decree in TS No. 24/06 
  Ext. C is the record of TS No. 43/01 
  Ext. C (1) is the plaint of TS No. 43/01 
  Ext. C (2) is the WS filed by defendant in TS No. 43/01 
  Ext. C (3) is the order dated 24-01-2005 
  Ext. D is the record of T. Ext.1/13 
  Ext. D (1) is the execution petition 
  Ext. D (2) is the report of Jarikarak 
  Ext. D (3) is the Bailiff of the court 
  Ext. D (4) is the report of Nazir 
  Ext. E is the Jamabandi of PP No.416 of village Gotonga  
  Khadol, Mouza - Halleswar  

 
 

CIVIL JUDGE, SONITPUR 


